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Intellectual property law

Spanish Intellectual Property (IP) legislation is consistent with other 
EU Member States’ IP laws. Spain has ratified the most relevant 
international treaties in this field, which entails that non-Spanish 
nationals may obtain protection of their IP rights in Spain, and that 
Spanish nationals may obtain such protection in virtually every 
other country in the world.

This chapter describes the different ways existing to protect IP 
rights (trade marks, patents, utility models, plant varieties, industrial 
designs, topographies of semiconductor products, trade secrets, 
copyright and computer software) in Spain, also focusing on the 
legal remedies available against IP infringement.
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6 1.
Introduction

1.1 � WHAT IS INTELLECTUAL PROPERTY?

Intellectual property (IP) guarantees businesses protection of their 
intangible assets through the legal recognition of exclusive rights in 
such assets (copyrights in creative works and industrial property 
rights in industrial assets, such as trademarks, patents, designs 
etc.). Before launching in a new market, the company must take 
the necessary steps to ensure that its intangible assets are correctly 
managed and protected.

1.2  WHAT IS THE REGISTRATION PRINCIPLE?

In Spain, registration at the relevant industrial property office is a 
prerequisite to obtain protection of intellectual property (as we will 
see, this principle does not govern copyright or trade secrets).

Spain, unlike the United States for example, follows the  
“first-to-file” system, which means that the first person to apply for 
registration will obtain the relevant rights. Use does not afford any 
rights against third parties except in the case of well-known marks. 

Registration entails payment of the official fees, whose amount will 
depend on circumstances such as the specific type of right applied 
for, the number of classes, territory, etc.1

Trade secrets Trademarks ® Copyright © Patents- Utility 
models Spanish designs Community 

designs

What is  
protected Information. Identifiers. Creations. Inventions. Designs. Designs.

Duration

It is a de facto 
right, which lasts 
indefinitely, as long 
as the information 
remains secret. 

10 years, 
renewable 
indefinitely.

70 years from the 
death of the author.

Patents: 20 
years maximum, 
renewable annually.

Utility models: 10 
years maximum, 
renewable annually.

5 years extendible 
up to 25 years.

Unregistered:  
3 years.

Registered:
5 years, renewable 
for up to 25 years.

Protection 
requirements

(i) secrecy and 
confidentiality,  
(ii) it has 
commercial value 
because it is 
secret and  
(iii) reasonable 
steps must be 
adopted by its 
holder to keep it 
secret.

Distinctiveness 
and use. Originality.

Novelty, useful and 
non-obvious subject 
matter.

Novelty and 
individual character.

Novelty and 
individual character.

1 � Annex I to this chapter includes a list with links to the official fees 
corresponding to the different types of rights.
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1.3 � WHAT IS THE TERRITORIALITY 
PRINCIPLE?

The principle of territoriality entails that the protection conferred 
by intellectual property rights is only available, in principle, in the 
country or countries in which registration has been obtained (or in 
the case of copyright, in the country where protection is sought). 

Thus, the registration of a trademark or a patent in the country 
of origin by the owner does not confer automatic protection in 
other countries. Consequently, protection must be sought through 
additional registrations in each relevant country.

1.4 � HOW TO OVERCOME THE LIMITS OF 
TERRITORIALITY?

In order to make it easier to protect intellectual property rights 
in different territories, Spain has ratified the main international 
conventions in this area.

With rare exceptions, international intellectual property treaties 
allow non-Spanish nationals to protect their rights in Spain, and 
Spanish nationals to enjoy protection in most other countries. 
Spain’s membership of the European Union has also favored 
Spanish legislation to be in line with that of the rest of EU Member 
States. 

1.5 � WHAT ARE THE MOST IMPORTANT 
CONVENTIONS SIGNED BY SPAIN?

1.6 � CAN INTELLECTUAL PROPERTY RIGHTS 
BE MARKETED?

Intellectual property rights are assets, and may therefore be 
assigned, encumbered or transferred by any means provided by 
Law. 

Licenses are the contracts most frequently used in this area, 
through which a third party is authorized to use the rights granted 
in exchange for payment.

1.7 � WHAT CHANGES HAVE BEEN 
IMPLEMENTED IN THE SPANISH 
INTELLECTUAL PROPERTY LEGISLATION? 

Since 14 January 2023, the Spanish Patent and Trademark 
Office (SPTO) is competent to declare the invalidity or revocation 
of a Spanish or international trademark with effects in Spain 
(or of a national trade name). Therefore, only counterclaims 
may be filed before the commercial courts within a trademark 
infringement proceeding. 

INTERNATIONAL  
CONVENTION

INTELLECTUAL 
PROPERTY 

RIGHTS 
REGULATED 

ORGANIZATION

Agreement on Trade-related 
aspects of intellectual 
property rights (TRIPS)

Intellectual 
Property

World Trade 
Organization

Paris Convention Industrial Property
World Intellectual 

Property 
Organization 

(WIPO)

Patent Cooperation Treaty 
(PCT) Patents

World Intellectual 
Property 

Organization

European Patent 
Convention Patents European Patent 

Organization 

Madrid Agreement Trademarks
World Intellectual 

Property 
Organization

Madrid Protocol Trademarks
World Intellectual 

Property 
Organization

Berne Convention for the 
Protection of Literary and 

Artistic Works
Copyright

World Intellectual 
Property 

Organization

https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
https://www.wipo.int/wipolex/en/treaties/textdetails/12633
https://www.wipo.int/treaties/en/registration/pct/index.html
https://www.wipo.int/treaties/en/registration/pct/index.html
https://www.epo.org/en/legal/epc-1973/2006/convention.html
https://www.epo.org/en/legal/epc-1973/2006/convention.html
https://www.wipo.int/wipolex/en/treaties/textdetails/12599
https://www.wipo.int/wipolex/en/text/283483
https://www.wipo.int/wipolex/en/treaties/textdetails/12214
https://www.wipo.int/wipolex/en/treaties/textdetails/12214
https://www.wipo.int/wipolex/en/treaties/textdetails/12214
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6 2.
Trademarks

2.1  WHAT IS A TRADEMARK?

A trademark is an exclusive right in a distinctive sign the main 
function of which is to distinguish the goods and services of one 
undertaking from those of its competitors. It also plays an important 
role in advertising and goodwill consolidation. 

2.2 � WHAT FACTORS NEED TO BE BORNE IN 
MIND TO REGISTER A TRADEMARK IN 
SPAIN?

1.	 That it is free to be used.
2.	 That it is free to be registered.
3.	� That it has no negative connotations, i.e. it is commercially 

suitable.

Before marketing goods or services, it is advisable to verify that no 
identical or similar mark has been registered previously for identical 
or similar goods or services, since this could prevent the use of the 
sign in the relevant territory.
After confirming that no prior third-party rights are being infringed, 
one of the various procedures for obtaining registration should be 
chosen in order to secure exclusive rights and prevent the mark from 
being used by other companies. Obtaining registration also involves 
assessing that the mark is not generic, deceptive, descriptive or 
contrary to public policy or accepted principles of morality.

2.3 � WHAT ARE THE WAYS OF REGISTERING A 
MARK IN SPAIN?

•	 National system.
•	 International system: Madrid Agreement/Madrid Protocol. 
•	 European Union Trademark.

2.4 � HOW DO YOU OBTAIN A SPANISH 
TRADEMARK?

By filing an application at the SPTO. 

The application process takes approximately between 6 and 15 
months.

Spanish trademarks may consist of words, names or surnames, 
signatures, numbers and number combinations, slogans, 
drawings, sounds, colors and three-dimensional shapes, including 
packaging.

2.5 � GROUNDS FOR REFUSAL OF A 
TRADEMARK APPLICATION

The SPTO only examines ex officio whether the trademark falls 
within absolute grounds for refusal (mainly, that the mark is not 
generic, misleading, descriptive or contrary to public policy), but 
does not carry out an examination of relative grounds for refusal, 
that is, the existence of identical or similar earlier marks registered 
for identical or similar goods, likely to be confused with the new 
trademark. Relative grounds for refusal are only examined where 
the owners of prior marks file an opposition against the trademark 
application.

In short, the SPTO will not refuse trademarks ex officio based 
on relative grounds, and instead performs a computer search to 
notify the holders of prior identical or similar signs, for informative 
purposes only, of the application, in case they are interested in filing 
an opposition.

https://www.wipo.int/wipolex/en/text/283483
http://www.oepm.es/en/index.html
https://www.oepm.es/export/sites/oepm/comun/documentos_relacionados/PDF/Prohibiciones_absolutas_signos.pdf
http://www.oepm.es/export/sites/oepm/comun/documentos_relacionados/PDF/Prohibiciones_relativas_signos.pdf
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2.6 � HOW LONG DOES SPANISH TRADEMARK 
REGISTRATION LAST?

Trademark registration is valid for 10 years and can be renewed 
indefinitely for further ten-year periods. However, the registration 
may lapse or be revoked if the trademark is not renewed, if it is 
not effectively used during an uninterrupted 5 year period, or if it 
becomes generic or deceptive in connection with the goods and/
or services it covers.

2.7 � WHAT DO THE AMENDMENTS ON THE 
SPANISH TRADEMARK LAW ENTAIL?

On January 14, 2019, Royal Decree-Law 23/2018 entered into 
force, transposing Directive 2015/2436 on trademarks and 
amending certain aspects of Spanish trademark law and its 
implementing regulation.

Among the novelties introduced, the following can be highlighted: 

• � Competence of the SPTO as of January 14, 2023, to declare 
the invalidity or revocation of national trademarks, trade names, 
or international marks with effects in Spain. Therefore, only 
counterclaims may be filed before the commercial courts within 
a trademark infringement proceeding. 

• � Administrative procedure. The invalidity or revocation 
procedure is now an administrative procedure, and no hearings 
before the SPTO have been provided. 

• � Appeals against SPTO decisions. Resolutions of the SPTO 
can be appealed before the Office itself. SPTO resolutions 
that conclude the administrative procedure can be appealed 

before the specialized panels of the provincial courts of 
Madrid, Barcelona, Valencia, Granada, La Coruña, Bilbao, and 
Las Palmas de Gran Canaria, or alternatively, the provincial 
court of Madrid. This change applies not only to resolutions 
on invalidity and revocation but also to any SPTO resolution 
regarding industrial property rights (e.g., registration or refusal of 
trademarks, oppositions, and patents). 

• � Removal of the graphic representation, requirement in 
the concept of a trademark, allowing the registration of non-
conventional marks (e.g., olfactory marks).

• � Possibility to request the accreditation of prior trademark 
use in opposition, invalidity, or revocation proceedings before 
the SPTO. 

• � End of the so-called ‘registration immunity.’ In other 
words, merely being the owner of a registered trademark 
does not imply that its use cannot infringe earlier industrial 
property rights owned by a third party. 

• � Exercise of infringement actions by the licensee. The 
licensee may only exercise actions for trademark infringement 
with the consent of the owner. However, the exclusive 
licensee may exercise the actions when the owner, having 
been requested, has not exercised them on their own behalf.

2.8 � WHAT IS AN INTERNATIONAL 
TRADEMARK?

An international trademark is linked to the Madrid system for 
the international registration of trademarks “Madrid System”, 
comprising the Madrid Agreement of 1891 and the Madrid Protocol 
of 1989, and administered by the World Intellectual Property 
Organization (WIPO), with headquarters in Geneva. 

Although known as “international trademarks”, this is not strictly 
speaking the case since the Madrid system unifies administrative 
procedures at  a single Office, enabling various national registrations 
to be obtained, but does not offer unitary worldwide protection.

2.9 � HOW TO OBTAIN AN INTERNATIONAL 
TRADEMARK?

The applicant must designate the countries where it wishes to 
obtain protection from among those countries that have ratified 
either the Agreement or the Protocol. WIPO subsequently proceeds 
to notify the national Offices of the designated countries and if no 
oppositions are filed pursuant to the national laws of each of the 
countries concerned within one year (pursuant to the Agreement) 
or 18 months (pursuant to the Protocol), the international trademark 
will be registered.

Since April 1, 2004, international trademark applications filed under 
the Madrid system for the international registration of marks may 
be processed in Spanish.

The application process usually takes between 12 and 20 months.

2.10 � WHO CAN FILE AN INTERNATIONAL 
TRADEMARK?

International trademarks can only be filed by natural or legal 
persons who have ties to a State that is party to one or both of 
the treaties (due to nationality, domicile, or real and effective 
establishment) and may, on the basis of an application filed at the 
Trademark Office of such State, obtain an international registration 
effective in all or some of the countries of the Madrid Union.

https://www.boe.es/diario_boe/txt.php?id=BOE-A-2018-17769
https://wipolex.wipo.int/es/treaties/textdetails/12599
https://wipolex.wipo.int/es/treaties/textdetails/12599
https://www.wipo.int/treaties/es/text.jsp?file_id=283483
http://www.wipo.int/portal/index.html.es
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2.11  WHAT IS AN EU TRADEMARK2?

An EU trademark confers its proprietor the right to prevent 
unauthorized use of the trademark by third parties throughout the 
entire European Union, as well as the use of identical or similar signs 
that could generate a likelihood of confusion among consumers. 

Therefore, an undertaking that seeks to market its products or 
provide its services in Europe, does not have to file an application 
in each EU Member State, but rather is able to obtain one sole EU 
registration that automatically gives it exclusive rights in all of them. 

Another important advantage of the EU trademark is that no 
evidence of use is required to obtain registration, and use of a mark 
in a relevant part of the EU is sufficient to maintain its validity.

The EU trademark does not replace trademark rights in each Member 
State. The national, international and EU trademark systems coexist 
and, in some cases, complement each other.

EU trademark infringement actions are brought before EU trademark 
courts, which are national courts designated by each of the Member 
States. In Spain, the function of EU trademark court corresponds 
exclusively to the Commercial Courts of Alicante and, at the appeal 
stage, to the Eighth Section of the Court of Appeals of Alicante.

2.12 � WHO CAN FILE AN EU TRADEMARK?

Any physical or legal person, regardless of its domicile or nationality. 

2.13 � HOW TO OBTAIN AN EU TRADEMARK?

The EU trademark is administered by the European Union 
Intellectual Property Office (EUIPO), which is based in Alicante, 
Spain. The application may be submitted in any of the official 
languages of the European Union, although the applicant is 
required to designate a second language out of the EUIPO’s five 
official languages, (German, Spanish, English, Italian and French) 
which may be used as the language of opposition, revocation or 
invalidity proceedings.

The application process takes approximately 5 months if there are 
no oppositions or ex officio objections.

2.14 � WHAT CHECKS DOES THE EUIPO 
CONDUCT WHEN IT RECEIVES THE 
APPLICATION?

The EUIPO only examines marks on absolute grounds for 
refusal (i.e. it mainly verifies that the mark is not descriptive, 
generic or deceptive in any of the European Union countries). 

However, it does not examine applications ex-officio on relative 
grounds for refusal, i.e. it will not refuse registration on account of 
the existence of any earlier trademark registrations in the European 
Union), but rather it is up to the owners of these registrations to file 
an opposition against such marks at the EUIPO. 

2.15 � EU… AND INTERNATIONAL TRADEMARK?
The European Union’s accession to the Madrid Protocol connects 
the registration procedure of an EU trademark application to the 
International trademark registration system. Thus, any physical or 
legal person may file an application at the EUIPO not just to protect 
his mark as an EU trademark but also as an international trademark 
in the Member States of the Madrid Protocol. 

2.16 � HOW LONG DOES AN EU TRADEMARK 
LAST?

10 years. This period can be renewed for further 10-year periods 
subject to payment of the appropriate fees.

2  Previously designated as Community Trademark.

https://euipo.europa.eu/ohimportal/es
https://euipo.europa.eu/ohimportal/es/madrid-protocol
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6 3.
Protection of inventions  
in Spain

Inventions may be protected in Spanish law through patents and 
utility models.

3.1  WHAT IS A PATENT?

Patents are exclusive rights granted by the State to the inventor in 
his invention for a specific term (20 years) on the understanding 
that once this period has expired, the invention will enter the public 
domain. Thus, society benefits from the technical advantage 
provided by the invention. 

3.2 � HOW CAN YOU REGISTER A PATENT IN 
SPAIN?

In addition to filing a patent application at the SPTO, regional 
registration systems are also available. Such systems allow the 
applicant to obtain protection for the invention in one or more 
countries and each country determines whether to protect the 
patent in its territory pursuant to applicable legislation.

The application process before the SPTO can take a minimum of 
30 months.

The patent owner may exploit the invention and prevent third 
parties from exploiting, marketing, or launching it in the market 
without consent. While the patent is in force, third parties may only 
exploit the invention if the owner has granted a license.

3.3 � WHAT KINDS OF INVENTIONS ARE 
PATENTABLE?

In order for an invention to be patentable, it must be new, 
involve inventive step and be capable of industrial application. 

Consequently, the three main requirements to obtain a patent are 
as follows:

a.	 Absolute novelty.
b.	 Inventive step.
c.	 Industrial application.

Scientific discoveries or theories, mathematical methods, literary, 
scientific, artistic works and any other aesthetic creations, rules 
and methods of performing a mental act, playing a game or doing 
business are not considered patentable. Neither is it possible to 
obtain a patent for inventions that are contrary to public policy, 
plant varieties (which have their own special legislation) animal 
breeds, essentially biological processes for the production of 
plants or animals and the human body.

3.4 � ARE BIO-TECHNOLOGICAL INVENTIONS 
PATENTABLE IN SPAIN?

The Spanish Patents Law includes the legal protection of bio-
technological inventions, although clear restrictions are established 
based on ethics and public policy.

3.5 � ARE PHARMACEUTICAL PRODUCTS 
PATENTABLE IN SPAIN?

In Spain both product and process patents are admitted and 
pharmaceutical products have been patentable since 1992.

Indeed, the inclusion of the “Bolar clause” or “Bolar exemption” in 
the Spanish Patent Law refers precisely to pharmaceutical products. 
According to this clause performing within certain time periods 
the necessary studies, tests and trials to obtain authorization for 
generic drugs does not constitute patent infringement.

https://www.oepm.es/es/invenciones/index.html
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Patents are granted for a period of 20 years from the date on 
which the application is filed. However, a maintenance fee, which 
is subject to a gradual annual increase, is due yearly. 

Once the 20-year period has lapsed, the subject matter of the 
patent passes into the public domain and may be used by any third 
party. The Complementary Protection Certificate for pharmaceutical 
and phytosanitary products, which has been in force since 1998, 
extends the patent by up to a maximum of five years for the time 
it took to obtain the relevant administrative authorization, which is 
essential in order to market such products.

3.6  WHAT IS A EUROPEAN PATENT?

Since Spain’s ratification of the European Patent Convention, 
(EPC) in 1973, Spain may be designated with a European patent 
application. European patents are administered by the European 
Patent Office, based in Munich. Via a single procedure and 
applying legislation in common (the European Patent Convention), 
this system allows the registration of a bundle of national patents 
enforceable in the countries designated by the applicant.

3.7  WHAT IS A UNITARY PATENT?

The expected European patent system with unitary effect3 will, as of 
1 June 2023, grant uniform protection and will have the same effects 
in all Member States participating in the system. This is intended to 
increase legal certainty and reduce the costs of patent protection, 
thereby incentivizing investment in R&D and innovation.

Following Germany’s ratification on 17 February 2023, the transitional 
measures set out in the Unified Patent Court Agreement (UPC 
Agreement) and the Unitary Patent Regulation 1257/2012 have been 

activated. Thus, as of 1 March 2023, the so-called “sunrise period” 
has started, which allows patent holders to apply for an “opt-out”, 
avoiding the exclusive jurisdiction of the Unified Patent Court.

A European patent with unitary effect may only be limited, transferred, 
revoked or lapse in respect of all the participating Member States, but 
it may be licensed for all or some of those States. 

Once the unitary patent system enters into force, European patents 
with unitary effect can only be limited, transferred, revoked or lapse 
in respect of all participating Member States. However, it will be 
possible to license to part of these States, without the need to 
include all signatories of the Unitary System.

So far, Spain, as well as Poland and Croatia, remain outside the 
system.

3.8  WHAT IS THE PCT? 

Spain has ratified the Patent Cooperation Treaty (PCT), which 
unifies the initial filing of applications and the performance of search 
reports necessary to determine the novelty of the invention and the 
inventive step, with a view to reducing costs and simplifying the 
grant of a patent. However, as opposed to the European patent, 
registration is granted by each of the relevant national Offices. 

3.9  WHAT IS A UTILITY MODEL?

A utility model is a form of protection for inventions which although 
new and with inventive step, only give the subject matter a 
configuration, structure, or constitution that results in an advantage, 
appreciable for its use or manufacture, but with a lower standard 
of inventiveness.

A lower standard of inventiveness is therefore required for utility 
models than for patents. They are granted for a non-extendable 
period of 10 years, and therefore have a shorter term than patents. 
This system of protection is particularly suitable for protecting tools, 
objects and devices used for practical purposes. The application 
process usually takes between 8 and 14 months.

3 �� (i) Regulation (EU) 1257/2012, of 17 December 2012 implementing 
enhanced cooperation in the area of the creation of unitary patent 
protection, (ii) Regulation (EU) 1260/2012, of 17 December 2012 
implementing enhanced cooperation in the area of the creation of unitary 
patent protection with regard to the applicable translation arrangements 
and (iii) Agreement on a Unified Patent Court of February 19, 2013.

https://www.oepm.es/cs/OEPMSite/contenidos/NORMATIVA/NormasSobrePatentes_MU_Topografias_CCP/NSPMTCCP_DerechoEuropeoPatentes/ConvenioMunichConcesionPatentesEuropeas_5_Oct_1973.htm
https://www.wipo.int/treaties/en/registration/pct/index.html
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Plant varieties

4.1  WHAT ARE PLANT VARIETIES?

Plant varieties constitute a category of intellectual property with a 
legal status similar to that of patents. A plant variety is a group 
of plants that are distinguishable from any other group since they 
have specific features that remain unchanged after repeated 
propagation processes and can propagate without changing. 

In Spain, applications for plant varieties are processed by the 
autonomous community authorities.

Finally, the Spanish Criminal Code expressly includes the 
counterfeiting of plant varieties, the unauthorized propagation or 
multiplication of a plant variety, and the unauthorized use of the 
name of said varieties as criminal offences, which are punishable 
with fines, special disqualification and even prison.
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5.1  WHAT ARE INDUSTRIAL DESIGNS?

Industrial designs are industrial property rights that protect the 
aesthetic appearance of goods rather than their functional novelty. 
Therefore, the owner of an industrial design has exclusive rights in 
the appearance of the whole or part of a product (in particular, the 
lines, contours, colors, shape, texture or materials of the product 
itself or its ornamentation), if it is novel and has individual character. 

5.2 � WHAT IS NOVELTY AND INDIVIDUAL 
CHARACTER?

A design is considered to meet the novelty requirement if no other 
identical design has been made available to the public beforehand. 
Two designs are deemed to be identical where they only differ in 
irrelevant aspects.

As far as individual character is concerned, a design is 
considered to have individual character if the overall impression it 
produces on the informed user differs from the overall impression 
produced by any design that has been made available to the public 
beforehand. 

5.3 � HOW CAN YOU OBTAIN PROTECTION IN A 
DESIGN?

At present there are three procedures through which designs may 
be protected:

•	 Spanish system.
•	 Community designs.
•	 International system.

5.4 � HOW DO YOU OBTAIN A SPANISH 
DESIGN?

Industrial designs are filed at the SPTO. The application process 
can take approximately between 6 and 10 months.

The most relevant feature includes the so-called “grace period”, 
which consists of a 12-month period during which the disclosure of 
the design by its author or a related third party does not jeopardize 
the possibility of registration by its lawful owner. The aim of this 
grace period is to grant the owner of the design a term before 
registration without such term destroying its novelty.

Once the design has been granted, the owner is entitled to use it 
and to obtain relief should any third party use it after its grant has 
been published.

5.5 � HOW LONG DOES A SPANISH DESIGN 
LAST?

Registration is granted for a period of 5 years from the filing date, 
renewable for further 5-year periods up to a maximum of 25 years.

5.6 � HOW DO YOU OBTAIN A COMMUNITY 
DESIGN

Community designs are protected in the European Union by 
Council Regulation 6/20024.

The essential feature of the Community design system is the 
recognition of exclusive rights throughout the EU, via a dual system 

5.
Industrial designs

4 � Council Regulation (EC) No 6/2002 of 12 December 2001, on Community 
designs.

https://www.oepm.es/es/disenios/gestion-de-disenios-industriales/
https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/contentPdfs/law_and_practice/cdr_legal_basis/62002_cv_en.pdf
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of protection: registered and unregistered designs. In both cases, 
the design must meet the requirements of novelty and individual 
character.

A registered community design is filed at the OHIM. The application 
process is very fast, it can take six days, but there is not a fixed 
term for third parties opposition.

Once granted confers its owner the exclusive right to use and 
prevent use of said design by unauthorized third parties.

5.7 � HOW LONG DOES A COMMUNITY DESIGN 
LAST?

Registration is granted for a period of 5 years from the filing date, 
renewable for further 5-year periods up to a maximum of 25 years.

5.8 � WHAT DOES AN UNREGISTERED 
COMMUNITY DESIGN CONSIST OF?

An unregistered Community design is a form of protection 
under Community legislation, through which rights are acquired 
automatically without the need for filing, simply by disclosing the 
products to which the design is applied. 
Protection of an unregistered Community design is restricted to a 
period of three years form the date on which the design was first 
made available to the public within the EU. These types of designs 
are particularly advantageous for those commercial sectors, such as 
the fashion industry, which produce short-lived designs and in which 
the three-year protection period without the need for registration is 
sufficient and reasonable.

5.9 � HOW DO YOU OBTAIN AN INTERNATIONAL 
DESIGN? 

There is an international registration system consisting of filing the 
application at the World Intellectual Property Organization (WIPO), 
pursuant to the Hague Agreement. 

Through this treaty nationals of the contracting states of the Hague 
Agreement can obtain protection for their designs in all those 
states by filing those designs — or a graphic reproduction pursuant 
to WIPO requirements — at WIPO’S headquarters in Geneva.

A single application is sufficient to protect the design in the Member 
States, subject to the conditions envisaged in each national 
legislation.

The European Union’s accession to the Hague Agreement on 
January 1, 2008, means that the applicants of an international 
design may designate the 27 EU Member States with a single 
application and also base the application for an international design 
on a Community design. This is aimed at simplifying registration 
procedures, reducing the costs deriving from the international 
protection of designs and simplifying the management of such 
rights.

Spanish is one of the working languages of The Hague System, 
which means on the one hand that it is an excellent tool for the 
international protection of Spanish companies’ designs, and on 
the other acts as an incentive to attract more Spanish-speaking 
Member States to the System.

https://www.wipo.int/designs/en/index.html
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Topographies of 
semiconductor products

6.1 � WHAT ARE TOPOGRAPHIES OF 
SEMICONDUCTOR PRODUCTS?

Spanish legislation grants a period of protection of 10 years 
for topographies of semiconductor products, (integrated  
semi-conductor circuits known as “chips”). The subject-matter of 
protection is not the integrated circuit itself but the way in which it 
is physically mounted, that is, the physical arrangement of all its 
elements.

6.2 � HOW DO YOU OBTAIN TOPOGRAPHIES OF 
SEMICONDUCTOR PRODUCTS?

In order for the OEPM to grant protection of the semiconductor 
product, the topography must be the result of the creator’s 
own intellectual efforts and must not be commonplace in the 
semiconductor industry, that is, the Law requires originality and 
creativity5.

5  The governing provisions are to be found in Law 11/1988, the result of the 
transposition to Spanish law of Directive 87/54/EEC of December 16, 1986.

https://www.oepm.es/en/herramientas/Formularios/formularios-de-invenciones/topografias-de-productos-semiconductores/index.html
https://www.boe.es/diario_boe/txt.php?id=BOE-A-1988-11074
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7.1  WHAT IS COPYRIGHT?

Copyright generates various types of rights, economic rights and 
“moral” rights. Moral rights cannot be waived or assigned and 
they entitle the author to decide, inter alia, whether his work is to 
be published and to demand acknowledgement as author of the 
work. Consequently, economic or exploitation rights can be traded 
and transferred to third parties.

All original literary, artistic or scientific works are protected by 
copyright, in particular, books, music compositions, audiovisual 
works, projects, plans, graphics, computer programs and 
databases. The Copyright Law6 also grants related rights to 
performers, phonogram producers, producers of audiovisual 
recordings and broadcasting organizations.

7.2 � HOW DO YOU OBTAIN COPYRIGHT 
PROTECTION

In Spain, copyright protection is automatic, since it exists from 
the very moment the work is created. However, it is also possible 
to register the work on the Copyright Register in order to obtain 
stronger evidence vis-à-vis third parties. 

The application for registration in the Copyright Registry requires 
payment of the corresponding fees to the Provincial Registry 
in question. The time for the Registry to issue a decision is 
approximately 6 months.

7.3 � WHO OWNS THE RIGHTS?
In Spain, the rights are always owned by the author of the work, 
unless the work was created in the course of an employment 
relationship, is a collective work or the rights are assigned to a 
third party.

7.4  HOW LONG DOES COPYRIGHT 
PROTECTION LAST?

Copyright protection is granted for 70 years from the death of the 
author, where the author is a natural person. For authors deceased 
before 7 December 1987, copyright protection shall last 80 years 
from their death. In those cases, in which the author is a legal 
person, the term of protection is 70 years from January 1 of the 
year following that in which the work was lawfully published, or 
following the year of its creation, if the work has not been published.

7.
Copyright

6  In Spain, copyright is governed by Legislative Royal Decree 1/1996 of April 
12, 1996. In addition, Spain is party to the Berne Convention for the Protection 
of Literary and Artistic Works.

http://www.boe.es/buscar/act.php?id=BOE-A-1996-8930
https://www.boe.es/buscar/act.php?id=BOE-A-1996-8930
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Unfair competition 

8.1 � WHAT DOES UNFAIR COMPETITION 
CONSIST OF?

Any conduct objectively contrary to good faith is deemed to be 
unfair. The amendments introduced by Law 29/2009 significantly 
extend the scope of consumer protection, whereby in relations 
between businesses or professionals and consumers, there are two 
requirements for behavior to be deemed unfair: that the behavior of 
the business or professional be contrary to professional diligence 
and capable of significantly distorting the economic behavior of the 
average consumer. Intellectual property can often be protected via 
unfair competition legislation. 

8.2 � WHAT ACTS ARE DEEMED UNFAIR?

Unfair competition torts include acts of confusion, misleading acts 
and omissions, aggressive acts, acts of denigration, comparison, 
imitation, exploitation of a third party’s reputation, violation of trade 
secrets, incitement to breach of contract, infringement of laws 
relating to discrimination and selling at a loss. The 2009 reform 
also considers the breach of industry codes of conduct to which 
businesses have freely adhered, an act of unfair competition. 

Unfair competition regulations also include the protection of know-
how by deeming unfair the disclosure or exploitation, without 
the consent of their proprietor, of industrial or business secrets 
obtained lawfully, in the understanding that they would be kept 
confidential.

https://www.boe.es/diario_boe/txt.php?id=BOE-A-2009-21162
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9.1 WHAT IS A TRADE SECRET?
Although there are many similarities with intellectual property rights, 
a trade secret does not fall within this category. The intangible asset 
which is protected is information. 

Information, relating to any part of the business (including technological, 
scientific, industrial, commercial, organizational or financial areas), 
may constitute a trade secret, provided it meets three requirements:

i.	� It must be secret, meaning that it is not generally known among 
or readily accessible to persons within the circles that normally 
deal with it.

ii.	 It must have commercial value because it is secret.
iii.	� Reasonable steps must be adopted by its holder to keep it 

secret.

The protection of trade secrets is regulated in the Trade Secrets Law 
1/2019, of February 20, 2019 (TSL).

9.2 � HOW LONG DOES A TRADE SECRET 
LAST?

Since it is a de facto right, it lasts indefinitely, as long as the 
information remains secret.

9.3 � HOW CAN SENSITIVE BUSINESS 
INFORMATION BE PROTECTED?

Among other measures, it is important that companies have an 
adequate level of cybersecurity protection, that they implement 
appropriate confidentiality obligations in their contracts with 
employees and third parties (manufacturers, suppliers, distributors, 
etc.) and that they establish restrictions on staff access to restricted 
areas where confidential documents are kept. 

9.4 � WHAT STEPS ARE CONSIDERED 
UNLAWFUL UNDER THE TRADE SECRETS 
LAW?

The acquisition of a trade secret without the consent of its holder is 
considered unlawful when it is carried out by unauthorized access 
to, appropriation of, or copying of any medium containing the trade 
secret or from which the trade secret can be deduced; or any 
other conduct which is considered contrary to honest commercial 
practices.

Additionally, the use or disclosure of a trade secret will be 
considered unlawful whenever carried out without the consent 
of the trade secret holder, if the trade secret had been acquired 
unlawfully or with a breach of a confidentiality or similar duty.

Moreover, the TSL prohibits the production, offering, placing on 
the market of products that significantly benefit from trade secrets 
unlawfully acquired.

9.5  IS A TRADE SECRET TRANSFERABLE?

Yes. Like intellectual property rights, trade secrets may be assigned 
and licensed on an exclusive or non-exclusive basis.

9.
Trade secrets

https://www.boe.es/diario_boe/txt.php?id=BOE-A-2019-2364
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2019-2364
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The owner of intellectual property rights may take both civil and 
criminal action against those that infringe its rights in Spain:

10.1  CIVIL ACTIONS

The procedure for bringing action before the Civil Courts is governed 
by the Civil Procedure Law, which establishes the ordinary trial as 
the procedural means for the trademark owner to defend its rights 
against third parties.

The IP owner whose rights have been infringed may claim:

•	� The cessation of the infringing acts.

•	� Damages.

•	 Seizure of the infringing goods.

•	� To be awarded the seized objects or their means of 
production.

•	� The adoption of necessary steps to prevent the continuation of 
the infringement.

•	� Publication of the judgment against the infringer. 

The owner of the rights may also seek injunctive relief to ensure the 
effectiveness of the available actions.

10.2  CRIMINAL ACTIONS

Industrial property rights are also covered by criminal law.

In addition to activities related to the marketing, use, manufacture 
and imitation of inventions and distinctive signs without the IP 
owner’s consent, the Criminal Code also includes the counterfeiting 
of plant varieties and parallel imports. 

Another aspect that should be underscored is the extension of 
the grounds for determining that an offense is particularly serious. 
In this regard the Criminal Code establishes sterner penalties 
consisting of imprisonment (from one to four years), a fine (from 
twelve to twenty-four months) and special disqualification from 
practicing the profession related to the offence committed (for a 
period ranging from two to five years).

10.
Action against infringement 
of intellectual property 
rights

https://www.boe.es/buscar/act.php?id=BOE-A-2000-323
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A.	 Trademarks. 

	 i.	 National trademark. 
	 ii.	 International trademark.
	 iii.	 EU trademark.

B.	 Patents and utility models.

	 i.	 National Patent and Utility Model.
	 ii.	 European Patent.
	 iii.	 PCT. 

C.	 Industrial designs.

	 i.	 National Design. 
	 ii.	 Community Design.
	 iii.	 International Design.

D.	 Topographies of semiconductor products.

E.	 Copyright.

APPENDIX I
�Reference to official fees 
for 2024

https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_y_PRECIOS_PUBLICOS.pdf
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_y_PRECIOS_PUBLICOS.pdf
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_y_PRECIOS_PUBLICOS.pdf
https://www.wipo.int/web/madrid-system/fees/ind_taxes
https://www.wipo.int/madrid/es/fees/ind_taxes.html
https://www.euipo.europa.eu/es/trade-marks/before-applying/fees-payments
https://www.euipo.europa.eu/es/trade-marks/before-applying/fees-payments
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_PATENTES_Y_MODELOS_DE_UTILIDAD.pdf
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_PATENTES_Y_MODELOS_DE_UTILIDAD.pdf
https://www.epo.org/en/legal/official-journal/2024/01/a5.html
https://www.epo.org/en/legal/official-journal/2024/01/a5.html
https://www.epo.org/applying/fees/international-fees/important-fees.html
https://www.oepm.es/export/sites/oepm/comun/documentos_relacionados/Tasas/2018_PATENTES_Y_MU.pdf
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_DISENOS.pdf
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_DISENOS.pdf
https://www.euipo.europa.eu/es/designs/before-applying/fees-payments
https://www.wipo.int/hague/en/fees/sched.html
https://www.wipo.int/hague/es/fees/sched.html
https://www.oepm.es/export/sites/portal/comun/documentos_relacionados/PDF/TASAS_TOPOGRAFIAS.pdf
https://www.culturaydeporte.gob.es/cultura/areas/propiedadintelectual/mc/rpi/registro-obras/tasas.html
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Spain has ratified the following intellectual property conventions:  

i.	 Paris Convention for the Protection of Industrial Property.

ii.	� Agreement on Trade-Related Aspects of Intellectual Property 
Rights.

iii.	� Madrid Agreement Concerning the International Registration of 
Marks.

iv. � Protocol Relating to the Madrid Agreement Concerning the 
International Registration of Marks.

v.	 Council Regulation 40/94, on the Community trade mark.

vi.	 �Patent Cooperation Treaty, European Patent Convention 
Regulations.

vii.	� Hague Agreement Concerning the International Registration of 
Industrial Designs.

APPENDIX II
Intellectual property 
conventions

https://www.wipo.int/wipolex/en/treaties/textdetails/12633
https://www.wto.org/spanish/docs_s/legal_s/27-trips.pdf
https://www.wto.org/spanish/docs_s/legal_s/27-trips.pdf
https://www.wipo.int/wipolex/en/treaties/textdetails/12603
https://www.wipo.int/wipolex/en/treaties/textdetails/12603
https://www.wipo.int/wipolex/en/treaties/textdetails/12635
https://www.wipo.int/wipolex/en/treaties/textdetails/12635
https://www.oepm.es/cs/OEPMSite/contenidos/NORMATIVA/NormasSobrePatentes_MU_Topografias_CCP/NSPMTCCP_DerechoEuropeoPatentes/ConvenioMunichConcesionPatentesEuropeas_5_Oct_1973.htm
https://www.wipo.int/wipolex/en/treaties/textdetails/12635
https://www.wipo.int/wipolex/en/treaties/textdetails/12635
https://www.wipo.int/wipolex/en/treaties/textdetails/12528
https://www.wipo.int/wipolex/en/treaties/textdetails/12528
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